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PETITION UNDER 37 CFR S 1.181 TO WITHDRAW HOLDING OF ABANDONMENT 



0 . 

Assistant Commissioner for Patents ,jr)\l ^ *f 

Washington, D.C 20231 ^^^Q^^ 



Sir: 

Pursuant to 37 CFR §1.181, Applicants hereby respectfully petition the Commissioner to exercise his 
authority to authorize a refund of extension fees paid in the Applicants response to a Notice to Comply with 
Requirements for Patent Applications Containing Nucleotide Sequence and/or Amino Acid Sequence 
Disclosures (Notice to Comply). 

On November 6, 2001 Applicants received a Notice to Comply having a mailing date of October 31, 
2001, having a one month shortened statutory period for response. The Notice stated that the application as 
filed failed to conform to the requirements of 37 CFR 1.821-1.825, and alleged that the computer readable 
form of the sequence listing (CRF) was damaged or unreadable. On November 14, 2001 Applicants submitted 
a Reply to Notice to Comply, Amendment of Sequence Listing, and Statement under 37 CFR 1.825, as well as 
a substitute CRF. This Reply contained a Certificate of Mailing signed by the undersigned's secretary, Bonnie 
Ferguson. 

Applicants received the accompanying self addressed postcard on January 28; this postcard was dated 
January 16, 2002, two months later that the actual filing date. 

On April 23, 2002 Applicants received a communication from Examiner Nolan indicating that the 
05^21/2002 ^^^l^^0^^^i^8^^ffift ft CRF Diskette Damage Report acknowledged that the CRF may have 

become^amaged by the treatment given all incoming mail. The communication stated that an extension of 
time under 37 CFR §1.136 was necessary. This equates to a fee for a 5 month extension of time being 
necessary ($1,890.00) , despite Applicants* response to the original Notice to Comply well within the original 
one month time period. 
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Although Applicants have never had a problem with the submission of damaged diskettes in the past, 
Applicants acknowledge that such occurrences can happen, and cannot total rule out the possibility that the 
diskette was defective when sent. However, Applicants' delay in responding to any defect in their last 
submission was obviously caused by a) a two month delay by the Office in the entry of the reply, and b) a 
subsequent three month delay by the Office in communicating with the Applicant regarding any defect in the 
submission. Copies of the documents referenced above, as well as a fully responsive Reply to the most recent 
communication, are provided herewith. 

Applicants therefore respectfully petition the Commissioner for a refund of all but the cost of a two 
month extension of time to respond to the Notice to Comply. The two month time period is thought to be 
reasonable enough time for the Office to have received the November 14, 2001 communication, mailed an 
additional communication to the Applicants, and for the Applicants to have responded thereto. 

As this Petition is being filed under 37 CFR § 1.181, no fee is thought to be due in connection 
herewith. However if Applicants are in error please use Deposit Account 01-0885 for the payment of any fee, 
or for the credit of any refund, regarding this petition. 



Respectfully Submitted, 
AELERGAN 



Date: ^ll^f^ Signature: V (&-^^ 

\ D Carlos A. Fisher 

Registration No. 36,510 



Certificate of Mailing 



I hereby certify that this correspondence (along with anything referred to as being attached or enclosed herewith) is being deposited on the 
date indicated below with the U.S. Postal Service as Express Mail (Label No. EL897834228US)addressed to the U.S. Patent and Trademark 
Offkf^201 1 South Clark Place, Customer Window, Box Sequence, Crystal Plaza Two, Lobby, Room 1B03, Arlington, VA 22202 
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